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this section apply only to reportable 
interest and dividend payments. 

(b) Conditions that invoke the backup 
withholding requirement—(1) Conditions 
applicable to all reportable payments. A 
payor of a reportable payment must de-
duct and withhold under section 3406 
if— 

(i) The payee of the reportable pay-
ment does not furnish the payee’s tax-
payer identification number to the 
payor, as required in section 
3406(a)(1)(A) and § 31.3406(d)–1; or 

(ii) The Internal Revenue Service or 
a broker notifies the payor that the 
taxpayer identification number fur-
nished by its payee for a reportable 
payment is incorrect, as described in 
section 3406(a)(1)(B) and § 31.3406(d)–5. 

(2) Conditions applicable only to report-
able interest or dividend payments. A 
payor of a reportable interest or divi-
dend payment must deduct and with-
hold under section 3406 if— 

(i) The Internal Revenue Service or a 
broker notifies the payor that its payee 
has underreported interest or dividend 
income, as described in section 
3406(a)(1)(C) and § 31.3406(c)–1; or 

(ii) The payee fails to certify to the 
payor or broker that the payee is not 
subject to withholding due to notified 
payee underreporting, as described in 
section 3406(a)(1)(D) and § 31.3406(d)–2. 

(c) Exceptions. The requirement to 
withhold does not apply to certain 
minimal payments as described in 
§ 31.3406(b)(4)–1 or to payments exempt 
from withholding under §§ 31.3406(g)–1 
through 31.3406(g)–3. 

(d) Cross references. For the definition 
of payor, see § 31.3406(a)–2. For the defi-
nition of taxpayer identification number, 
see § 31.3406(h)–1(b). 

[T.D. 8637, 60 FR 66114, Dec. 21, 1995] 

§ 31.3406(a)–2 Definition of payors obli-
gated to backup withhold. 

(a) In general. Payor means the person 
that is required to make an informa-
tion return under section 6041, 6041A(a), 
6042, 6044, 6045, 6049, 6050A, 6050N, or 
6050W with respect to any reportable 
payment (as described in section 
3406(b)), or that is described in para-
graph (b) of this section. 

(b) Persons treated as payors. The fol-
lowing persons are treated as payors 
for purposes of section 3406— 

(1) A grantor trust established after 
December 31, 1995, all of which is owned 
by two or more grantors (treating for 
this purpose spouses filing a joint re-
turn as one grantor); 

(2) A grantor trust with ten or more 
grantors established on or after Janu-
ary 1, 1984 but before January 1, 1996; 

(3) A common trust fund; and 
(4) A partnership or an S corporation 

that makes a reportable payment. 
(c) Persons not treated as payors. A 

person on the following list is not 
treated as a payor for purposes of sec-
tion 3406 if the person does not have a 
reporting obligation under the section 
on information reporting to which the 
payment relates— 

(1) A trust (other than a grantor 
trust as described in paragraph (b)(1) or 
(2) of this section) that files a Form 
1041 containing information required to 
be shown on an information return, in-
cluding amounts withheld under sec-
tion 3406; or 

(2) A partnership making a payment 
of a distributive share or an S corpora-
tion making a similar distribution. 

(d) Effective date. The provisions of 
this section apply to payments made 
after December 31, 2002. 

[T.D. 9010, 67 FR 48759, July 26, 2002, as 
amended by T.D. 9496, 75 FR 49835, Aug. 16, 
2010] 

§ 31.3406(a)–3 Scope and extent of ac-
counts subject to backup with-
holding. 

A payor who is required to withhold 
under § 31.3406(a)–1 must withhold— 

(a) On the accounts subject to with-
holding under § 31.3406(a)–1 (b)(1)(i) or 
(b)(2)(ii); and 

(b) On the accounts subject to with-
holding under § 31.3406(a)–1(b)(1)(ii) or 
(b)(2)(i), as described under § 31.3406(d)– 
5 (relating to notification of incorrect 
TIN) or § 31.3406(c)–1 (relating to noti-
fied payee underreporting), respec-
tively. 

[T.D. 8637, 60 FR 66114, Dec. 21, 1995] 

§ 31.3406(a)–4 Time when payments 
are considered to be paid and sub-
ject to backup withholding. 

(a) Timing—(1) In general. If backup 
withholding is required under section 
3406 on a reportable payment (as de-
fined in section 3406(b)), the payor 
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must withhold at the time it makes 
the payment to the payee or to the 
payee’s account that is subject to with-
holding. Amounts are considered paid 
when they are credited to the account 
of, or made available to, the payee. 
Amounts are not considered paid solely 
because they are posted (e.g., an infor-
mational notation on the payee’s pass-
book) if they are not actually credited 
to the payee’s account or made avail-
able to the payee. See paragraph (c) of 
this section for the timing of with-
holding by a middleman. 

(2) Special rules for dividends. For pur-
poses of section 3406 and this section— 

(i) Record date earlier than payment 
date. In the case of stock for which the 
record date is earlier than the payment 
date, the dividends are considered paid 
on the payment date. 

(ii) Dividends paid in corporate reorga-
nizations. In the case of a corporate re-
organization, if a payee is required to 
exchange stock held in the former cor-
poration for stock in the new corpora-
tion before the dividends that have 
been paid with respect to the stock in 
the new corporation will be provided to 
the payee, the dividend is considered 
paid on the date the payee actually ex-
changes the stock and receives the div-
idend. 

(b) Amounts reportable under section 
6045—(1) In general. Notwithstanding 
paragraph (a) of this section, in the 
case of a transaction reportable under 
section 6045 (except in the case of for-
ward contracts (including foreign cur-
rency contracts), regulated futures 
contracts, and security short sales), 
the obligation to withhold under sec-
tion 3406 arises on the date the sale is 
entered on the books of the broker or 
the date the exchange occurs as pro-
vided in § 1.6045–1(f)(3) of this chapter. 
A broker (in its capacity as payor) is 
not required, however, to satisfy its 
withholding liability until payment is 
made. See § 31.3406(b)(3)–2(b)(2) for spe-
cial rules applicable to forward con-
tracts (including foreign currency con-
tracts), regulated futures contracts, 
and security short sales. 

(2) Special rule for interest accrued on 
bonds. For purposes of determining the 
time that interest is considered paid 
and subject to withholding under sec-
tion 3406 when bonds are sold between 

interest payment dates, the portion of 
the sales price representing interest ac-
crued to the date of sale is considered 
a portion of a reportable payment of 
gross proceeds under section 6045 (pro-
vided that the accrued interest is not 
tax-exempt as described in section 
103(a), relating to certain govern-
mental obligations), and is not consid-
ered to be a payment of interest for 
purposes of section 6049. 

(c) Middlemen—(1) In general. A per-
son that is a middleman and is a person 
defined in § 31.3406(a)–2(b) or in the sec-
tion on information reporting to which 
the payment relates must withhold 
under section 3406 at the time the re-
portable payment is received by or 
credited to the middleman. If the mid-
dleman makes or credits the reportable 
payment to the payee prior to the mid-
dleman’s receipt of the corresponding 
payment, the middleman may withhold 
at the time the reportable payment is 
made or credited to the payee. 

(2) Special rule for common trust funds. 
A common trust fund (as defined in 
section 584) must withhold either— 

(i) At the time the reportable pay-
ment is received by or credited to the 
common trust fund as provided in para-
graph (c)(1) of this section; 

(ii) On the date on which the assets 
of the common trust fund are valued; 
or 

(iii) At the time the common trust 
fund pays or credits the reportable pay-
ment to a participant of the common 
trust fund. 

(3) Special rule for certain grantor 
trusts. For grantor trusts described in 
§ 31.3406(a)–2(b)(1) or (2), reportable pay-
ments made to the trust are treated as 
paid by the trust to each grantor, in an 
amount equal to the distribution made 
by the trust to each grantor, on the 
date that the reportable payment is 
paid to the trust (except for gross pro-
ceeds reportable under section 6045). 
Paragraph (b)(2) of this section applies 
to a grantor trust making a payment 
of gross proceeds under section 6045 
subject to withholding under section 
3406. For purposes of this paragraph 
(c)(3) a husband and wife filing a joint 
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return are considered to be one grant-
or. 

[T.D. 8637, 60 FR 66115, Dec. 21, 1995, as 
amended by T.D. 9010, 67 FR 48760, July 26, 
2002] 

§ 31.3406(b)(2)–1 Reportable interest 
payment. 

(a) Interest subject to backup with-
holding—(1) In general. A payment of a 
kind, and to a payee, that is required 
to be reported under section 6049 (relat-
ing to returns regarding interest and 
original issue discount) is a reportable 
payment for purposes of section 3406, 
subject to the special rules of 
§ 31.3406(b)(2)–2 (relating to original 
issue discount) and § 31.3406(b)(2)–3 (re-
lating to window transactions). See 
§ 31.6051–4 for the requirement to fur-
nish a statement to the payee if tax is 
withheld under section 3406. 

(2) Special rule for tax-exempt interest. 
When an issuer is required to make an 
information return under § 1.6049–4(d)(8) 
of this chapter because a payee pro-
vided a signed written statement on 
the envelope or shell incorrectly claim-
ing that the interest was exempt from 
taxation under section 103(a) (as de-
scribed in § 1.6049–5(b)(1)(ii) of this 
chapter), the issuer is not required to 
impose withholding under section 3406. 

(b) Amount subject to backup with-
holding—(1) In general. The amount of 
interest subject to withholding under 
section 3406 is the amount subject to 
reporting under section 6049. 

(2) Special rule to adjust for premature 
withdrawal penalty. Solely for purposes 
of computing the amount subject to 
withholding under section 3406, the 
payor may elect not to withhold from 
the portion of any interest payment 
that is not received by the payee be-
cause a penalty is in fact imposed for 
premature withdrawal of funds depos-
ited in a time savings account, certifi-
cate of deposit, or similar class of de-
posit. 

[T.D. 8637, 60 FR 66115, Dec. 21, 1995] 

§ 31.3406(b)(2)–2 Original issue dis-
count. 

(a) Original issue discount subject to 
backup withholding. The amount of 
original issue discount, treated as in-
terest, subject to withholding under 
section 3406 is the amount subject to 

reporting under section 6049, but is lim-
ited to the amount of cash paid. In ad-
dition, if an original issue discount ob-
ligation, subject to reporting under 
section 6045, is sold prior to maturity 
and with respect to the seller a condi-
tion exists for imposing withholding 
under section 3406 on the gross pro-
ceeds, then withholding under 
§ 31.3406(b)(3)–2 applies to the gross pro-
ceeds of the sale reportable under sec-
tion 6045, and not to the amount of any 
original issue discount includible in 
the gross income of the seller for the 
calendar year of the sale. See § 31.6051– 
4 for the requirement to furnish a 
statement to the payee if tax is with-
held under section 3406. 

(b) Amount subject to backup with-
holding and time when backup with-
holding is imposed with respect to short- 
term obligations. In the case of an obli-
gation with a fixed maturity date not 
exceeding one year from the date of 
issue (a short-term obligation), with-
holding under section 3406 applies to 
any payment of original issue discount 
on the obligation includible in the 
gross income of the holder to the ex-
tent of the cash amount of the pay-
ment. See § 1.1273–1 of this chapter to 
determine the amount of original issue 
discount on a short-term obligation. 
See § 1.446–2(e)(1) of this chapter to de-
termine the amount of a payment 
treated as original issue discount. 

(c) Transferred short-term obligations— 
(1) Subsequent holder may establish pur-
chase price—(i) In general. At maturity 
of a short-term obligation, a subse-
quent holder (i.e., any person who pur-
chased or otherwise obtained the obli-
gation after the obligation was issued 
to the original holder) may establish 
the price of the obligation. The price 
established by the subsequent holder 
must then be treated as the original 
issue price for purposes of computing 
the amount of the original issue dis-
count subject to withholding under sec-
tion 3406. The price of a short-term ob-
ligation may be established by con-
firmation receipt or other record of a 
similar type or, if the obligation is re-
deemed by or through the person from 
whom the obligation was purchased or 
otherwise obtained, by the records of 
the person from whom or through 
whom the obligation was purchased or 
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